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STERLING TERMS AND CONDITIONS (COMMERCIAL) 

These Sterling Computer CorporaƟon (“Sterling”) terms and condiƟons establish a contractual framework for 

Seller’s business relaƟonship with Sterling. Sterling rejects any addiƟonal terms proposed by Seller that add to or 

contradict these terms and condiƟons, including any statement to the contrary in Seller’s Order. 

Standard clauses contained herein that do not apply to this Order due to the nature of the work performed (for 

example, the “Export/Import Compliance” secƟon does not apply if the Order does not contain imported or 

exported Products) are self-deleƟng and not made a part of these terms and condiƟons. 

1. Defini ons. 

1.1. “Acceptance” or “Accept” means the verificaƟon by a Party that the Products and/or Services meet the 
required standards, specificaƟons, and/or criteria as set forth in this Order 

1.2. “Affiliate(s)” shall mean, with respect to a Party, any other company, partnership, or other enƟty directly 
or indirectly through one or more intermediaries, controls, is controlled by, or is under common control 
with such Party. For the purposes of this definiƟon, the term “control” of an enƟty shall mean the power 
to direct or cause the direcƟon of the management and policies of such enƟty whether through 
ownership of voƟng securiƟes, by contract, or otherwise. 

1.3. “AI System” shall mean any ArƟficial Intelligence (including without limitaƟon any generaƟve ArƟficial 
Intelligence), large language model, or machine learning system or algorithm. 

1.4. “ArƟficial Intelligence” or “AI” means technology that can make decisions, create predicƟons, generate 
new content, or recognize paƩerns without being explicitly programmed to do so. 

1.5. “Authorized RepresentaƟve” means the person authorized by a Party’s purchasing organizaƟon to 
administer and/or execute this Order and who has sole authority to make contractual commitments on 
behalf of the Party, to provide contractual direcƟon, and to change contractual requirements of this Order. 

1.6. “Data” means all financial informaƟon, business informaƟon, designs, dimensions, specificaƟons, 
drawings, paƩerns, computer files or soŌware, know how, reports or other informaƟon, including but not 
limited to Technical Data, used in the design and manufacture of Products or the provision of Services. 
Data may be recorded in a wriƩen or printed document, computer or electronically stored, soŌware, or 
any other tangible form of expression. 

1.7. “Defense ArƟcle” shall have the meaning defined in ITAR 22 C.F.R. § 120.31. 

1.8. “Defense Service” shall have the meaning defined in ITAR 22 C.F.R. § 120.32. 

1.9. “Order” means a statement of work, purchase order, or other proposed agreement and includes these 
Sterling Computers Terms and CondiƟons and aƩachments, exhibits, and other items specifically 
referenced in or aƩached to the Order, and any subsequent changes or modificaƟons. 

1.10. “Party/ParƟes” means Sterling and Seller individually or collecƟvely, as the context dictates. 

1.11. “Prime Contract” means the contracƟng instrument issued to Sterling or Sterling’s higher Ɵer customer 
for the acquisiƟon of Products, Services, or both. 

1.12. “Product(s)” means those goods, supplies, soŌware licenses, Data, materials, arƟcles, items, parts, 
components or assemblies, and any incidental Services described in this Order. 
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1.13. “Proprietary InformaƟon" means informaƟon disclosed by the ParƟes to support performance of this 
Order that is provided or otherwise made available by Sterling (hereinaŌer the “Disclosing Party”) to 
Seller (hereinaŌer the “Receiving Party”) and is marked proprietary or if not marked, the Receiving party 
should reasonably understand to be sensiƟve, non-public informaƟon.  

1.14. “Seller” means the Party with whom Sterling is contracƟng under this Order. 

1.15. “SensiƟve InformaƟon" means any InformaƟon that is collected, processed, maintained, used, shared, 
or disseminated in connecƟon with this Order that requires protecƟon to ensure its confidenƟality, 
integrity and availability including, but not limited to, any Sterling Proprietary InformaƟon and third party 
Proprietary InformaƟon (idenƟfied as such), and Personal Data.  

1.16. “Services(s)” means Seller’s Ɵme and effort, including any items, arƟcles, Data, or similar materials 
provided to Sterling which are incidental to the performance of the Service. 

1.17. “Technical Data" means recorded informaƟon, regardless of the form or method of the recording, of a 
scienƟfic or technical nature (including computer soŌware documentaƟon). Technical Data also includes 
unclassified and Classified InformaƟon as defined in the InternaƟonal Traffic in Arms RegulaƟons (ITAR) 
22 Code of Federal RegulaƟons (C.F.R.) § 120.33 and Technology, as defined in the Export AdministraƟon 
RegulaƟons (EAR) Part 772 and Supplement 1 to Part 774. 

2. Order Acceptance 

2.1. This Order is Sterling’s offer to Seller to purchase the Products, Services, or both described in the offer. 
Except for Seller’s Product warranƟes that offer greater coverage, and unless specifically agreed to 
otherwise in wriƟng by the ParƟes, Sterling does not accept any addiƟonal terms proposed in Seller’s 
acceptance of Sterling’s that add to or differ from this Order. Any such proposed terms are rejected. These 
terms consƟtute the complete and exclusive statement of the terms and condiƟons of the contract 
between the ParƟes and may be modified only by wriƩen instrument executed by the authorized 
representaƟves of both ParƟes. This Order may be signed electronically by either party.  

2.2. If Seller idenƟfies any term or condiƟon of this Order to be incomplete, inaccurate or inconsistent, whether 
upon acceptance of this Order or at any Ɵme during performance of this Order, then Seller will promptly 
noƟfy Sterling in wriƟng and cooperate in good faith with Sterling to resolve such discrepancies.  

3. Order of Precedence 

3.1. If there is any inconsistency between any parts of this Order, the inconsistency shall be resolved by giving 
precedence in the following order: 

3.1.1. These Terms and CondiƟons (including mandatory clauses flowed down in accordance with 
prime/sub-contract requirements)  

3.1.2. Statement of Work or Purchase Order 

3.1.3. SpecificaƟons or Drawings 

3.1.4. Other Referenced Documents 

4. Assignment 

4.1. Neither this Order nor any right or interest hereunder may be assigned, delegated, or otherwise 
transferred by Seller, in whole or in part, without Sterling’s prior wriƩen consent. Any purported 
assignment or transfer without Sterling’s consent will be  void.  
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4.2. Sterling may make direct seƩlements or adjustments in price, or both, with Seller under the terms of this 
Order notwithstanding any assignment of claims for money due or to become due under this Order and 
without noƟce to the assignee. 

5. Subcontrac ng 

5.1. Seller will not, without obtaining Sterling’s prior wriƩen consent, subcontract any part of this Order, and 
Seller will require an agreement with conforming performance requirements from immediate and lower-
Ɵer suppliers. This restricƟon does not apply to authorized distributors or to purchases of standard 
commercial arƟcles, including electronic components or raw materials on which Seller will perform 
further work. 

6. Invoicing and Payment (for Fixed Price Order) 

6.1.  Payment terms will be stated in this Order. Payment due dates, including discount periods, will be 
calculated from the date of Sterling’s Acceptance of Product(s) or Service(s) or correct invoice, whichever 
is later. Any applicable discount will be taken on the full amount invoiced. Sterling has the right, without 
loss of discount privileges, to pay invoices covering Products shipped in advance of schedule on the 
normal maturity aŌer the date specified for delivery. Payment will not consƟtute Acceptance or approval 
of Products or Services rendered. At any Ɵme prior to final payment under this Order, Sterling may have 
invoices validated. Payment of Seller’s invoices will be subject to adjustment for any amounts found to 
have been incorrectly invoiced. Sterling will be enƟtled at all Ɵmes to set off any amounts owing from 
Seller to Sterling or any of its Affiliates however and whenever arising.  

6.2. Release of Financial Liability and Claims. All amounts accrued and made payable by Sterling to the Seller 
under this Order shall be invoiced in full no later than one hundred and eighty (180) days from the 
contractual end date of performance (“LimitaƟon Period”). Unless otherwise mutually agreed to by the 
ParƟes, Seller hereby agrees to release and discharge Sterling, its officers, agents, and employees, 
successors and assigns of and from all liabiliƟes, obligaƟons, and claims arising out of or under this Order, 
where such are submiƩed aŌer the 180 day LimitaƟon Period. 

6.3. Payments to Sterling shall be made to the designated financial account at an office or branch of a regulated 
bank located in the United States to prevent and detect fraudulent and unauthorized payment 
instrucƟons, Seller shall implement and maintain mulƟfactor authenƟcaƟon and other reasonable 
security measures on Seller’s network systems accounts through which payment instrucƟons could be 
transmiƩed to Sterling. Sterling will not be responsible to pay Seller for any misdirected payments or 
other damages or losses aƩributable to Seller’s failure to use mulƟfactor authenƟcaƟon and other 
reasonable security measures. 

7. Service Rates, Invoicing, Payment  

7.1. The rates for straight Ɵme and overƟme work which Seller will bill Sterling, for Services furnished under 
this Order, shall be those set forth in this Order. Sterling shall make no payment for work performed during 
holiday, or other overƟme periods, unless such work is expressly authorized by Sterling. 

7.2. Seller represents that the rates set forth in this Order include all profit, wages, salaries, overhead, taxes, 
and other costs and expenses. 

7.3. All work performed beyond the stated expiraƟon date or total funding of this Order will be at Seller’s “own 
risk.” No legal liability on the part of Sterling may arise unƟl Seller receives wriƩen noƟce from Sterling 
that the period of performance has been extended and funding is available. 
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7.4. Payment terms will be stated in this Order. Payment due dates, including discount periods, will be 
calculated from the date of Sterling’s Acceptance of Product(s) or Service(s) or correct invoice, whichever 
is later. Any applicable discount will be taken on the full amount invoiced. Sterling has the right, without 
loss of discount privileges, to pay invoices covering Products shipped in advance of schedule on the 
normal maturity aŌer the date specified for delivery. Payment shall not consƟtute Acceptance or approval 
of Products or Services rendered. At any Ɵme prior to final payment under this Order, Sterling may have 
invoices validated. Payment of Seller’s invoices shall be subject to adjustment for any amounts found to 
have been improperly invoiced. Sterling shall be enƟtled at all Ɵmes to set off (a) any amount owing at 
any Ɵme from Seller to Sterling or any of its Affiliates; (b) any damages resulƟng from Seller’s default 
under or breach of any contract (including any purchase order and these terms); (c) any adjustment for 
shortage or rejecƟon and any associated costs, against any amount payable at any Ɵme by Sterling or any 
of its Affiliates to Seller. 

7.5. Release of Financial Liability and Claims. Within 120 days (or longer period if approved in wriƟng by 
Sterling) aŌer compleƟon of an Order, Seller shall submit a final invoice to reflect the seƩled amounts 
and rates. Seller is responsible for providing status of any Seller audits to Sterling upon request. If Seller 
fails to submit a final invoice within the Ɵme specified above, Sterling may (1) determine the amounts 
due to Seller under this Order; and (2) record this determinaƟon in a unilateral modificaƟon to this Order. 
This determinaƟon shall consƟtute the final decision of Sterling in accordance with the Disputes clause 
herein. 

7.6. Billing rates. UnƟl final annual indirect cost rates are established for any period, Sterling shall reimburse 
the Seller at billing rates established in this Order, subject to adjustment when the final rates are 
established. These billing rates (1) will be the anƟcipated final rates; and (2) may be prospecƟvely or 
retroacƟvely revised by mutual agreement, at either Party’s request, to prevent substanƟal overpayment 
or underpayment. 

7.7. Payments to Seller shall be made to the designated financial account at an office or branch of a regulated 
bank located in the United States. To prevent and detect fraudulent and unauthorized payment 
instrucƟons, Seller shall implement and maintain mulƟfactor authenƟcaƟon and other reasonable 
security measures on Seller’s network systems accounts through which payment instrucƟons could be 
transmiƩed to Sterling. Sterling shall not be responsible to pay Seller for any misdirected payments or 
other damages or losses aƩributable to Seller’s failure to use mulƟfactor authenƟcaƟon and other 
reasonable security measures. 

8. Defec ve Work 

8.1. Notwithstanding any prior Acceptance, Sterling may reject or require prompt correcƟon of any Products 
or Services which are, in Sterling’s judgment, defecƟve in material or workmanship or otherwise fail to 
meet the drawings, designs, statement of work, specificaƟons or other technical documents, or other 
requirements of this Order. 

8.2. If Seller delivers defecƟve or nonconforming Products or Services, Sterling may take one of the following 
acƟons: 

8.2.1. Accept all or part of the defecƟve or non-conforming Products or Services at an equitable price 
reducƟon or credit against any amounts that may be owed to Seller under this Order or otherwise; 

8.2.2. Reject all or any part of a delivery or performance of defecƟve or non-conforming Products or 
Services and demand delivery of conforming Products or re-performance of Services. All rejected 
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Products shall be shipped back to Seller at Seller’s expense and any re-performance of defecƟve or 
nonconforming Services shall be at no cost to Sterling. All repair, replacement and other correcƟon 
and redelivery shall be completed within the original delivery schedule unless otherwise directed by 
Sterling. Any rejected or corrected Products or Services shall not thereaŌer be tendered for 
Acceptance unless the former rejecƟon or requirement for correcƟon is disclosed; 

8.2.3. If Seller is unable or unwilling to correct or re-perform defecƟve or nonconforming Products or 
Services, Sterling may: 

8.2.3.1. Make or perform, or have a third party make or perform, all repairs, modificaƟons, or 
replacements necessary to enable such Product or Service to comply in all respects with Order 
requirements and charge the expense incurred to Seller; or 

8.2.3.2. Terminate this Order for default in whole or in part. 

8.3. Seller shall immediately noƟfy Sterling upon discovery of actual or potenƟal defects or non-conformance 
affecƟng delivered Product or performed Service. 

9. Warranty 

9.1. Seller warrants that Product(s) delivered and Service(s) performed hereunder shall be free from defects, 
shall be of good materials and workmanship, shall conform to all requirements of this Order, and shall be 
free of any claim of any third party. 

9.2. The foregoing warranƟes will survive inspecƟon and Acceptance of, and payment for, the Product(s) 
delivered and Service(s) performed hereunder and will remain in effect as to each Product furnished or 
Service performed for a period of one year or such other period set forth in this Order and will run to 
Sterling, its successors, assigns, and customers. These warranƟes shall not be deemed to limit any 
warranƟes of addiƟonal scope given to Sterling by Seller, nor limit Sterling’s rights or Seller’s obligaƟons 
under any other provision of this Order, at law or in equity. No warranƟes are waived by Sterling supplying, 
reviewing, commenƟng upon, or approving plans, specificaƟons, or Data, issuing changes to this Order, 
or inspecƟng or Acceptance of the Product(s) or Service(s) or both. 

9.3. Sterling may determine the Product(s) or Service(s) or both do not to meet the warranƟes and guarantees 
specified herein. For Product(s), Sterling may, within its sole discreƟon, return such Product(s) to Seller at 
Seller’s expense, including transportaƟon charges, for correcƟon, replacement, repair, or credit. For 
Service(s), Sterling may, within its sole discreƟon, refuse to confirm saƟsfactory compleƟon of Service(s) 
and require Seller re-perform such Service(s). If repair, replacement, or re-performance of the Product(s) 
or Service(s) or both is not Ɵmely, Sterling may elect to return, repair, replace, or re-procure the non-
conforming Work at Seller’s expense. Any corrected, replaced, or repaired Product(s) or re-performed 
Service(s) shall be subject to the provisions of this Clause. Should Sterling’s customer require Acceptance 
of the Product(s) or Service(s) or both not conforming to this warranty, the ParƟes will mutually agree on 
consideraƟon to Sterling, including but not limited to a refund or equitable reducƟon in price. 

10. Changes 

10.1. Sterling’s Authorized RepresentaƟve may at any Ɵme, by wriƩen order, and without noƟce to sureƟes or 
assignees, if any, make changes within the general scope of this Order in (1) drawings, designs, statement 
of work, specificaƟons, planning and /or other technical documents; (2) method of shipment, packaging, 
or packing; (3) Ɵme and place of inspecƟon, delivery or Acceptance; (4) reasonable adjustments in 
quanƟƟes and/or delivery schedules; (5) place of performance of the Service; (6) the amount of Sterling 
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furnished property; and (7) terms and condiƟons required to meet Sterling’s obligaƟons under a higher 
Ɵer contract or Prime Contract, including, but not limited to, any mandatory flow-down clauses. 

10.2. If any authorized change causes an increase or decrease in the cost or Ɵme required to perform this 
Order, Sterling and Seller shall negoƟate an equitable adjustment in the price and/or schedule, to reflect 
the increase or decrease. Sterling shall modify this Order in wriƟng accordingly. 

10.2.1. Any claim for adjustment shall be uncondiƟonally waived unless: (i) asserted in wriƟng and 
delivered to Sterling’s Authorized RepresentaƟve within fiŌeen (15) days of the date of the wriƩen 
change order and (ii) a fully supported proposal is delivered to Sterling’s Authorized RepresentaƟve 
within thirty (30) days of the date of the wriƩen change order. 

10.2.2. If Seller claims the cost of any Product made obsolete or excess, Sterling shall have the right to 
prescribe the manner of disposiƟon of the Product to include the right to acquire that Product for 
cost claimed. 

10.2.3. Sterling, its Authorized RepresentaƟves, and its customer have the right to examine any of Seller’s 
perƟnent books and records for the purpose of verifying Seller’s claim. However, at Seller’s request, 
a mutually agreeable third party can examine books and records to verify Seller’s claim. 

10.2.4. Failure to agree to any adjustment shall be a dispute within the meaning of the “Disputes” clause 
hereof. However, Seller shall not be excused from proceeding with this Order as changed. 

10.3. Sterling engineering, technical personnel and other representaƟves may from Ɵme-to-Ɵme render 
assistance or give technical advice or discuss issues or engage in an exchange of informaƟon with Seller’s 
personnel concerning the Products or Services hereunder. No such acƟon shall be deemed to be a change, 
nor shall it be the basis for an equitable adjustment, and no such acƟon shall relieve Seller of its 
obligaƟons under this Order. 

11. Governing Law 

11.1. The ParƟes agree that, regardless of the place of performance of this Order, this Order will be governed 
by, and construed and enforced in accordance with, the Laws of the State of South Dakota, without giving 
effect to its conflict of law principles. The 1980 United NaƟons ConvenƟon on Contracts for the 
InternaƟonal Sale of Goods and its related instruments will not apply to this Order. 

12. Disputes 

12.1. Any dispute arising under or in connecƟon with this Order with respect to the rights, duƟes, or obligaƟons 
of the ParƟes shall be submiƩed in wriƟng for resoluƟon to ascending levels of management of the 
respecƟve ParƟes. 

12.2. If a dispute cannot be resolved to both ParƟes’ mutual saƟsfacƟon, aŌer good faith negoƟaƟons, within 
90 days from the date of the wriƩen claim is received by the other Party, or such addiƟonal Ɵme as the 
ParƟes agree upon in wriƟng, either Party may bring suit. If federal courts have subject maƩer jurisdicƟon 
to resolve a dispute, the ParƟes agree that the dispute shall be brought only in a federal district court in 
the State of South Dakota. The ParƟes waive any objecƟon based on lack of personal jurisdicƟon, 
improper or inconvenient venue. 

12.3. Pending any prosecuƟon, appeal, or final decision referred to in this clause, or the seƩlement of any 
dispute arising under this Order, both ParƟes shall proceed diligently, with their respecƟve obligaƟons 
under this Order. 
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12.4. To the maximum extent permiƩed by law, the ParƟes waive any right to a jury trial. 

12.5. In no event shall Sterling be liable for anƟcipated profits, incidental or consequenƟal damages. Sterling’s 
liability on any claim, of any kind and for any loss or damage arising out of, connected with or resulƟng 
from this Order, or from the performance or breach thereof shall, in no case, exceed the price allocable 
to the Products and/or Services, or unit thereof, which gives rise to the claim. Sterling shall not be liable 
for penalƟes of any descripƟon. Any acƟon resulƟng from any breach on the part of Sterling as to the 
Products and/or Services delivered hereunder must be commenced within one year aŌer the cause of 
acƟon has accrued. 

13. Termina on (for Time and Material Order) 

13.1. Sterling may terminate this Order, in whole or in part, without noƟce when it is in the best interest of 
Sterling. If this Order is so terminated, Sterling shall be liable only for payment in accordance with the 
payment provisions of this Order for Services rendered prior to the effecƟve date of terminaƟon, and 
Seller shall have no claim against Sterling for Services not performed, anƟcipatory profits lost, or indirect 
or consequenƟal damages claimed to have been suffered by reason of such terminaƟon. 

14. Termina on for Convenience (for Firm Fixed Price Order) 

14.1. Sterling may terminate this Order in whole or in part at any Ɵme by giving Seller wriƩen noƟce. Upon 
receipt of a noƟce of terminaƟon, and except as otherwise directed by Sterling, Seller shall immediately, 
as to the terminated porƟon of this Order and regardless of any delay in determining or adjusƟng any 
amounts due under this clause, promptly stop work, noƟfy subcontractors to stop work, and protect 
property in Seller’s possession in which Sterling has or may acquire an interest. 

14.2. As directed by Sterling, Seller shall transfer Ɵtle and possession to Sterling of any inventory and property, 
including plans, drawings, and informaƟon held by Seller which is for Sterling’s Order. In accordance with 
Sterling’s instrucƟons, Seller shall assign to Sterling all right, Ɵtle, and interest of Seller under the 
subcontracts of Seller that are terminated, in which case Sterling shall have the right to seƩle or to pay 
any terminaƟon seƩlement proposal arising out of those terminaƟons. With approval or raƟficaƟon to 
the extent required by Sterling, Seller shall seƩle all outstanding liabiliƟes and terminaƟon seƩlement 
proposals arising from the terminaƟon of Seller’s subcontracts; the approval or raƟficaƟon will be final 
for purposes of this clause. 

14.3. Seller shall submit a terminaƟon seƩlement proposal within 60 days aŌer the effecƟve date of the 
terminaƟon noƟce incorporaƟng all claims of Seller in the form and with the cerƟficaƟon prescribed by 
Sterling. Seller and Sterling may agree upon the whole or any part of the amount to be paid because of 
the terminaƟon and this Order shall be amended and Seller paid the agreed amount. In no event shall 
payment to Seller exceed the total Order price as reduced by the amount of payments previously made 
and this Order price of work not terminated.  

14.4. Unless otherwise provided in this Order, Seller shall maintain all records and documents relaƟng to the 
terminated porƟon of this Order for three years aŌer final seƩlement. This includes all books and other 
evidence bearing on Seller’s costs and expenses under this Order. Seller shall make these records and 
documents available to Sterling, at Seller’s office, at all reasonable Ɵmes, without any direct charge. 

15. Termina on for Default (for Firm Fixed Price Order) 

15.1. Subject to paragraphs 15.3 and 15.4 below, Sterling may immediately terminate this Order in whole or 
in part, by wriƩen noƟce of default to Seller if Seller: 
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15.1.1. Fails to deliver the Products or to perform the Services within the Ɵme specified in this Order or 
any extension; 

15.1.2. Fails to make progress so as to endanger performance of this Order or to perform any of the other 
provisions of this Order and does not cure that failure within a period of ten (10) days aŌer receipt 
of the noƟce from Sterling specifying Seller’s failure to perform; or 

15.1.3. Becomes insolvent or makes a general assignment for the benefit of creditors, or files or has filed 
against it a peƟƟon of bankruptcy or pursues any other remedy under any other law relaƟng to the 
relief for debtors, or in the event a trustee or receiver is appointed for Seller’s property or business; 
or assignment.  

15.2. If Sterling terminates this Order in whole or in part, it may acquire, under the terms and in the manner 
Sterling considers appropriate, Products or Services similar to those terminated, and Seller will be liable 
to Sterling for any excess costs for those Products or Services. However, Seller shall conƟnue the work not 
terminated. In addiƟon, Sterling may repair or rework any Product or re-perform any Service, at Seller’s 
cost. 

15.3. If the failure to perform is caused by the default of a subcontractor of Seller at any Ɵer, and if the cause 
of the default is beyond the control of both Seller and subcontractor, and without the fault or negligence 
of either, Seller shall not be liable for any excess costs for failure to perform, unless the subcontracted 
Products or Services were obtainable from other sources in sufficient Ɵme for Seller to meet the required 
delivery schedule. 

15.4. If this Order is terminated for default, Sterling may require Seller to transfer Ɵtle and deliver to Sterling, 
as directed by Sterling, any (1) completed Products, and (2) parƟally completed Products and materials, 
parts, tools, dies, jigs, fixtures, plans, drawings, informaƟon, and contract rights (collecƟvely referred to 
as “manufacturing materials” in this clause) that Seller has specifically produced or acquired for the 
terminated porƟon of this Order. Upon direcƟon of Sterling, Seller shall also protect and preserve 
property in its possession in which Sterling has an interest. 

15.5. Sterling shall pay this Order price for completed Products delivered or Services performed and Accepted. 
Seller and Sterling shall agree on the amount of payment for manufacturing materials delivered and 
Accepted and for the protecƟon and preservaƟon of the property. 

15.6. Sterling shall, at its opƟon, have the right to set off against, or appropriate and apply to the payment or 
performance of any obligaƟon, sum or amount owing at any Ɵme to Sterling under this Order, all deposits, 
amounts, or balances held by Sterling for the account of Seller, any amounts owed by Sterling to Seller, 
and any sum Sterling determines to be necessary to protect Sterling against loss because of outstanding 
liens or claims of former lien holders. 

15.7. The rights and remedies of Sterling in this clause are in addiƟon to any other rights and remedies 
provided by law or under this Order. 

16. Sterling Property 

16.1. Title to all property furnished to Seller by Sterling, Sterling’s customer, or paid for by Sterling shall remain 
with Sterling or customer, as applicable. Seller shall not alter or use such property for any purpose or for 
any other Party other than that specified by Sterling, without Sterling’s prior wriƩen consent. If Sterling 
agrees to pay Seller for acquisiƟon of tooling and equipment, either separately or as a stated part of the 
unit price of Products purchased herein, Ɵtle to the same shall pass to Sterling or customer, as applicable, 
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upon (i) commencement of processing for use in performance of this Order, or (ii) Sterling’s payment for 
the property, whichever occurs first. 

16.2. Seller shall assume the risk of, and be responsible for, any loss, theŌ, destrucƟon of or damage to Sterling 
property while in Seller’s possession or control. If Seller damages any property, Seller shall be responsible 
for making repairs, or replacement, at no cost to Sterling. 

16.2.1. If Seller damages any property, it shall repair or replace the property at no cost to Sterling. 

16.3. Upon Sterling’s wriƩen request to Seller for any property under this clause, if Seller cannot locate Sterling 
property within 20 days the property shall be deemed “lost” and at Sterling’s elecƟon, Seller shall either 
reimburse Sterling for the replacement and all related delay costs, or remake the lost property at no cost 
to Sterling 

16.4. Seller shall return all Sterling owned property in a condiƟon as good as when received except for 
reasonable wear and tear. At all Ɵmes, Sterling shall have access to Seller’s faciliƟes for the purpose of 
reviewing its management of Sterling property related to this Order. 

17. Taxes and Du es 

17.1. The Order includes all applicable foreign and domesƟc federal, state, and local taxes, duƟes, tariffs, and 
similar fees (“Taxes”) levied upon, or measured by, the sale, the sales price, value added or use of Products 
and/or the performance of Services associated with the Order. Seller shall separately list on its invoice (or 
voucher) any Taxes. Seller shall comply with any reasonable request by Sterling regarding Tax payments 
under protest and shall make appropriate adjustments to afford Sterling the benefit of any refund or 
reducƟon in Taxes. 

18. Proprietary Informa on  

18.1. Unless expressly stated otherwise herein, the exchange of informaƟon under this Order shall be 
governed by this Order, and parƟcularly this secƟon, which supersedes any prior agreement between 
Sterling and Seller to protect informaƟon relaƟng to the purpose of this Order. 

18.2. The Receiving Party shall hold all Proprietary InformaƟon in confidence and restrict disclosure thereof to 
only its employees, contract labor, subcontractors, advisors, and agents who have a need to know so that 
the Receiving Party may perform its obligaƟons under this Order and are under obligaƟons to hold such 
informaƟon in confidence under terms and condiƟons at least as restricƟve as the terms and condiƟons 
of this Order. 

18.3. Each Party agrees to use Proprietary InformaƟon only for purposes necessary for performing its 
obligaƟons under this Order and shall not use Proprietary InformaƟon for any other purpose without the 
prior wriƩen consent of the Disclosing Party. Upon request of the Disclosing Party, the Receiving Party 
shall destroy or return to all exisƟng copies the Disclosing Party’s Proprietary InformaƟon, except that the 
Receiving Party may retain one archival copy for its records, which will remain subject to these 
confidenƟality terms.  

18.4. Seller agrees that Sterling may share Seller’s Proprietary InformaƟon with other contractors under 
Sterling’s higher Ɵer contract or Prime Contract, and any follow-on contracts to such agreements, if the 
other contractors need to use Seller’s Proprietary InformaƟon to complete their contracts provided that 
(1) any restricƟve markings remain on the Proprietary InformaƟon, (2) the other contractor is under an 
obligaƟon to protect Seller’s Proprietary InformaƟon to the same degree as provided herein, and (3) the 
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other contractor’s use of the Proprietary InformaƟon is limited to performance of a contract under 
Sterling’s higher Ɵer contract or Prime Contract, and any follow-on contracts to such agreements. 

18.5. The Receiving Party agrees to use at least the same degree of care in safeguarding the Disclosing Party’s 
Proprietary InformaƟon, including during storage and transmiƩal, as it uses for its own Proprietary 
InformaƟon, but in no case less than reasonable care. Promptly upon discovery of an unauthorized 
disclosure, access, or use, the Receiving Party shall: (a) noƟfy the Disclosing Party; (b) make reasonable 
aƩempts to retrieve the Proprietary InformaƟon; (c) comply with any reasonable wriƩen requests of 
Disclosing Party regarding such unauthorized disclosure, access, or use; and (d) review and take other 
reasonable acƟon as appropriate to prevent any future unauthorized disclosures, accesses, or uses. 

18.6. ExcepƟons 

18.6.1. The Receiving Party shall not be liable hereunder for use or disclosure of Proprietary InformaƟon 
which occur aŌer such Proprietary InformaƟon: 

18.6.1.1. is or becomes publicly known through no wrongful act of the Receiving Party; or 

18.6.1.2. is known to or in the possession of the Receiving Party without restricƟon on disclosure or 
use through no wrongful act of the Receiving Party, as evidenced by competent proof; or 

18.6.1.3. is righƞully received by the Receiving Party from a third party without restricƟon and without 
breach of this Order; or 

18.6.1.4. is independently developed by the Receiving Party without the use of or reference to the 
Proprietary InformaƟon. 

18.6.2. In addiƟon, the Receiving Party shall not be liable hereunder for use or disclosure of Proprietary 
InformaƟon if such Proprietary InformaƟon is disclosed to saƟsfy a legal order by a court of 
competent jurisdicƟon or U.S.G. acƟon; provided, however, that the Receiving Party shall first advise 
the Disclosing Party within sufficient Ɵme prior to the disclosure so that the Disclosing Party has the 
opportunity to seek appropriate relief from the court or governmental order, and provided further 
that the Receiving Party shall disclose only those porƟons of the Proprietary InformaƟon legally 
required to be disclosed and request confidenƟal treatment of the Proprietary InformaƟon by the 
court or governmental enƟty. 

18.7. All documents and other tangible media transferred in connecƟon with this Order, together with any 
copies thereof, are and remain property of the Disclosing Party. 

18.8. Neither the existence of this Order nor the disclosure hereunder of Proprietary InformaƟon or any other 
informaƟon shall be construed as granƟng expressly, by implicaƟon, by estoppel or otherwise, a license 
under any invenƟon or patent now or hereaŌer owned or controlled by the Disclosing Party except as 
specifically set forth herein. 

18.9. The Receiving Party agrees that the Proprietary InformaƟon of the Disclosing Party is valuable and 
unique, and that the loss resulƟng from unauthorized disclosure thereof may cause irreparable injury to 
the Disclosing Party, which may not be adequately compensated in money damages. The Receiving Party, 
therefore, expressly agrees that the Disclosing Party shall be enƟtled to seek injuncƟve and/or other 
equitable relief, in addiƟon to any other remedies available to the Disclosing Party for breach of this 
clause. 

18.10. Without limiƟng Seller’s other obligaƟons under this Order, Seller hereby represents, warrants and 
covenants that: (i) Seller shall not disclose or provide to any AI System accessible to any person other than 
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Sterling and Seller, or use with any AI System accessible to any person other than Sterling and Seller, any 
Sterling Proprietary InformaƟon or Sterling SensiƟve InformaƟon or any porƟon or derivaƟve thereof; and 
(ii) Seller shall not use, or permit to be used, any Sterling Proprietary InformaƟon or Sterling SensiƟve 
InformaƟon, or any porƟon or derivaƟves thereof, in any training or development of any AI System or any 
porƟon thereof or of any other datasets, systems, algorithms or methodologies, except as Sterling may 
agree in wriƟng on a case-by-case basis. Seller shall not disclose or provide to any AI System (including 
any AI System accessible only by Sterling and/or Seller) any Sterling Proprietary InformaƟon or Sterling 
SensiƟve InformaƟon, or any porƟon or derivaƟve thereof, if the AI System will train or develop itself 
based on such informaƟon or maintain any persistent copy of such informaƟon, or any porƟon or 
derivaƟve thereof. 

18.11. Defend Trade Secrets Act provision – applicable only to individuals or to be flowed down to individuals. 
Pursuant to the Defend Trade Secrets Act of 2016, if Seller is an individual, Seller acknowledges that 
he/she shall not have criminal or civil liability under any Federal or State trade secret law for the disclosure 
of a trade secret that (a) is made (i) in confidence to a Federal, State, or local government official, either 
directly or indirectly, or to an aƩorney and (ii) solely for the purpose of reporƟng or invesƟgaƟng a 
suspected violaƟon of law; or (b) is made in a complaint or other document filed in a lawsuit or other 
proceeding, if such filing is made under seal. In addiƟon, if Seller files a lawsuit for retaliaƟon by Sterling 
for reporƟng a suspected violaƟon of law, then Seller may disclose the trade secret to Seller’s aƩorney 
and may use the trade secret informaƟon in the court proceeding, provided Seller both files any 
document containing the trade secret under seal and does not disclose the trade secret, except pursuant 
to court order. Seller agrees to flow down this provision to all contract labor and agents of Seller who are 
authorized under this Order to receive Sterling’s Proprietary InformaƟon and who are individuals. 

18.12. Sterling’s right to use and disclose informaƟon provided under this Clause 18 shall not be affected by 
terminaƟon or compleƟon of this Order and remains in effect unƟl performance in full of all contracts and 
agreements through which Sterling needs to use Seller’s informaƟon to perform under Sterling’s higher 
Ɵer contract or Prime Contract, and any follow-on contracts to such agreements. The limitaƟons on the 
scope of use of informaƟon under this Clause 18 shall not be affected by terminaƟon or compleƟon of 
this Order. 

19. Intellectual Property Rights 

19.1. “Intellectual Property” or “IP” means discoveries, invenƟons, documented informaƟon, works of 
authorship, and symbols, names, images, and designs embodied in for example, Technical Data, designs, 
computer soŌware, mask works, computer models, Data, drawings, formulae, specificaƟons, diagrams, 
processes, know-how, procedures and technology, and all other intellectual property rights exisƟng from 
Ɵme to Ɵme.  

19.2. “Works” means physical manifestaƟons of Intellectual Property created under this Order. 

19.3. “Background Intellectual Property” means IP that is (i) in existence prior to the effecƟve date of this 
Order or (ii) is developed or created by a Party independent of the Work undertaken in this Order and the 
Proprietary InformaƟon and Intellectual Property of the other Party. 

19.4. “Foreground Intellectual Property” means all IP conceived, created, acquired or iniƟally reduced to 
pracƟce in connecƟon with this Order. 

19.5. Each Party shall retain and exclusively own all rights in its Background Intellectual Property and in all 
Foreground Intellectual Property that it creates. Foreground Intellectual Property jointly generated by 
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employees of more than one Party shall be jointly owned. Neither Party shall have any obligaƟon to 
account to the other Party for income arising from use of the jointly owned Foreground Intellectual 
Property. 

19.6. Seller hereby grants to Sterling a non-exclusive, worldwide, right and license to copy, modify, use, sell, 
offer for sale and disclose any Work or other deliverable delivered by Seller under this Order for the 
performance of this Order and any higher Ɵer contract or Prime Contract, and any follow-on contracts to 
such agreements. Notwithstanding the above license, Sterling shall not have the right to copy or modify 
any Seller hardware, except as provided by Clause 8.2 (DefecƟve Work) and Clause 9.3 (Warranty). If the 
Work or other deliverable contains third party intellectual property, Seller agrees to obtain the rights from 
the third party that are sufficient for Seller to grant Sterling the rights in the above license. Seller warrants 
that it has the rights in the Work or other deliverable sufficient to grant to Sterling the above license. 

19.7. The terms of this SecƟon 19 shall survive terminaƟon or compleƟon of this Order. 

20. Intellectual Property Indemnity 

20.1. Seller shall indemnify, defend, and hold harmless Sterling, its directors, officers, employees, consultants, 
agents, Affiliates, successors, permiƩed assigns and customers (“Indemnitees”) from and against all 
claims, suits, acƟons, awards (including awards based on intenƟonal infringement of patents), liabiliƟes, 
damages, costs and aƩorney’s fees related to the actual or alleged infringement of any intellectual 
property right or misappropriaƟon or wrongful use of informaƟon or documents, arising out of or related 
to i) the performance of Seller under this Order; ii) the sale or use of Products by Sterling or its customer; 
or iii) the provision of Services by Seller to Sterling or its customer (“Infringement Claims”). Sterling or its 
customer will noƟfy Seller of any such Infringement Claim and Seller will, at its own expense, fully defend 
such Infringement Claim on behalf of the Indemnitees. Seller will have no obligaƟon under this clause if 
and to the extent infringement arises from (a) the compliance of Seller’s new Product design with formal 
specificaƟons issued by Sterling where infringement could not be avoided in complying with such 
specificaƟons or (b) use or sale of Products for other than their intended applicaƟon in combinaƟon with 
other items where such infringement would not have occurred from the use or sale of those Products 
solely for the purpose for which they were designed or sold by Seller. 

20.2. If the manufacture, use or sale of a Product delivered by Seller under this Order is likely to be or is 
enjoined as a result of a suit, Seller, at no expense to Sterling, shall obtain for Sterling and its customer 
the right to use and sell the Product or shall subsƟtute an equivalent Product acceptable to Sterling, at its 
sole discreƟon, and extend this indemnificaƟon thereto. 

20.3. For purposes only of this secƟon and SecƟon 21 (IndemnificaƟon) below, the term “Sterling” shall include 
Sterling Computers CorporaƟon, Sterling Computers CorporaƟon (UK), Sterling Computers CAN ULC, and 
their directors, officers, agents, and employees. 

21. Indemnifica on 

21.1. Seller shall indemnify, defend, and hold harmless Sterling and the Indemnitees, as defined above, from 
and against all costs, losses, expenses, damages, claims, suits, or any liability whatsoever (including 
aƩorneys’ fees), arising out of or relaƟng to the work to be performed hereunder, including the Products 
to be sold hereunder, or any act or omission, or any violaƟon of any applicable law, execuƟve order, or 
regulaƟon, of or by Seller, its agents, employees, or subcontractors, except as expressly provided for 
elsewhere in this Order. Sterling will inform Seller of any claim, demand or suit asserted or insƟtuted 
against it. Sterling will have the right to parƟcipate in the defense of any such claim, demand or suit with 
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counsel of its choosing at Sterling’s expense and Seller may not seƩle, compromise or consent to the 
entry of any judgment in respect thereof, without Sterling’s prior wriƩen consent, unless such seƩlement, 
compromise or consent: (i) includes an uncondiƟonal release of Sterling from all liability arising out of 
such claim, demand or suit; (ii) is solely monetary in nature; and (iii) does not include an admission of 
fault by Sterling or otherwise adversely affect Sterling. If Seller fails to indemnify, defend and hold 
harmless Sterling as provided in this clause, then Seller shall pay for any damages, aƩorney’s fees, and 
any other fees, costs, and expenses that may be incurred by Sterling in the prosecuƟon of any acƟon to 
enforce the provisions of this clause. 

22.  Excusable Delay – Force Majeure 

22.1. Except for a default of Seller’s subcontractor at any Ɵer, neither Sterling nor Seller shall be liable for any 
failure to perform due to any cause beyond its reasonable control and without its fault or negligence. 
Such causes include, but are not limited to: (1) acts of God or of the public enemy; (2) acts or failure of 
any government in either its sovereign or contractual capacity; (3) fires, floods, epidemics, terrorism, 
quaranƟne restricƟons, strikes, freight embargoes, nuclear incident, or any other act or event beyond 
reasonable control and without the fault of either Party or its subcontractors. In the event that 
performance of this Order is hindered, delayed, threatened to be delayed, or adversely affected by causes 
of the type described above, then the Party whose performance is so affected shall immediately noƟfy 
the other Party’s Authorized RepresentaƟve in wriƟng, including all relevant informaƟon with respect 
thereof, and shall likewise noƟfy promptly of any subsequent change in the circumstances, and at 
Sterling’s sole opƟon, this Order may be completed with such adjustments to delivery schedule as are 
reasonably required by the existence of such cause or this Order may be terminated for convenience. 

23. Labor Disputes 

23.1. Whenever Seller has knowledge that any actual or potenƟal labor dispute is delaying or threatens to 
delay Ɵmely performance of this Order, Seller shall immediately give noƟce to Sterling’s Authorized 
RepresentaƟve and provide all relevant informaƟon. 

24. Compliance with Laws 

24.1. Seller warrants that Products and Services supplied under this Order will comply with all applicable 
federal, state, and local laws, rules, regulaƟons, and ordinances. 

24.2. AnƟ-CorrupƟon Compliance. Seller represents, warrants, and covenants that: 

24.2.1. It has not and will not, directly or indirectly, pay, promise, offer, or authorize the payment of any 
money or anything of value in connecƟon with this Order to: (i) an officer, employee, agent or 
representaƟve of any government, including any department, agency, or instrumentality thereof or 
any person acƟng in an official capacity thereof; (ii) a candidate for poliƟcal office, any poliƟcal party 
or any official of a poliƟcal party; or (iii) any other person or enƟty while knowing or having reason 
to know that all or any porƟon of such payment or thing of value will be offered, given or promised, 
directly or indirectly, to any person or enƟty for the purpose of assisƟng Sterling in obtaining or 
retaining business, or an improper business advantage. Without limiƟng the generality of the 
foregoing, Seller shall not directly or indirectly, pay, promise, offer, or authorize the payment of any 
facilitaƟng payment intended to expedite or secure performance of a rouƟne governmental acƟon, 
such as, customs clearance on behalf of Sterling. 

24.2.2. No giŌs, travel expenses, business courtesies, hospitaliƟes or entertainment of any nature have 
been or will be accepted or made in connecƟon with this Order where the intent of was, or is, to 
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unlawfully influence the recipient of the giŌ, travel expense, business courtesy, hospitality or 
entertainment. Seller also represents that any giŌs, travel expenses, business courtesies, 
hospitaliƟes or entertainment offered or provided shall meet the following condiƟons: 

24.2.2.1. be permiƩed under the U.S. Foreign Corrupt PracƟces Act (FCPA) and the laws and 
regulaƟons of the country in which this Order will be performed; 

24.2.2.2. be consistent with applicable social and ethical standards and accepted business pracƟces; 

24.2.2.3. be of such limited value as not to be deemed a bribe, payoff or any other form of improper 
inducement or payment; and 

24.2.3. Upon wriƩen noƟce, Sterling or its authorized representaƟves may, at Sterling’s expense, audit all 
perƟnent books, records, work sites, offices, and documentaƟon of Seller in order to verify 
compliance with this clause. 

24.2.4. Breach of any of the foregoing provisions of subparagraphs 26.3.1 or 26.3.2 of this clause by Seller 
shall be considered an irreparable material breach of this Order and shall enƟtle Sterling to terminate 
this Order immediately without compensaƟon to Seller. 

25. Export/Import and Compliance 

25.1. The ParƟes shall comply with all export and import laws, regulaƟons, and policies of the U.S.G. and the 
government of any country in which the ParƟes conduct business in connecƟon with this Order (“Trade 
Control Laws”).   

25.2. Seller shall control the disclosure of, and access to, controlled items or technical data provided by Sterling 
related to performance of this Order in compliance with applicable Trade Control Laws. Seller shall not 
transfer any export-controlled item, data, or services without providing advance noƟce to Sterling and 
obtaining the appropriate export or import authority.   

25.2.1. Seller shall not re-transfer any export-controlled arƟcles or informaƟon (e.g. Technical Data or 
soŌware) to any other non-U.S. person or enƟty (including Seller’s dual and/or third-country naƟonal 
employees) without first complying with all the requirements of the applicable Trade Control Laws. 
Prior to any proposed re-transfer, Seller shall first obtain the wriƩen consent of Sterling. No consent 
granted by Sterling in response to Seller’s request shall relieve Seller of its obligaƟons to comply with 
the provisions of secƟon 25.1. of this clause or the Trade Control Laws, nor shall any such consent 
consƟtute a waiver of the requirements of secƟon 25.1. hereinabove, nor consƟtute consent for 
Seller to violate any provision of the Trade Control Laws. 

25.3. PoliƟcal ContribuƟons, Fees and Commissions. 

25.3.1. If this Order is valued in an amount of $500,000 or more, then in performance of this Order, Seller 
shall not directly or indirectly pay, offer or agree to pay any poliƟcal contribuƟons or any fees or 
commissions, in each case as defined below. 

25.3.1.1. For purposes of this clause and pursuant to 22 C.F.R. 130.6, “poliƟcal contribuƟon” means 
any loan, giŌ, donaƟon or other payment of $1,000 or more made, or offered or agreed to be 
made, directly or indirectly, whether in cash or in kind, which is: 

25.3.1.1.1. To or for the benefit of, or at the direcƟon of, any non-U.S. candidate, commiƩee, 
poliƟcal party, poliƟcal facƟon, or government or governmental subdivision, or any 
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individual elected, appointed or otherwise designated as an employee or officer thereof; 
and 

25.3.1.1.2. For the solicitaƟon or promoƟon or otherwise to secure the conclusion of a sale of 
Defense ArƟcles or Defense Services to or for the use of the armed forces of a non-U.S. 
country or internaƟonal organizaƟon. Taxes, customs duƟes, license fees, and other 
charges required to be paid by applicable law or regulaƟon are not regarded as poliƟcal 
contribuƟons. 

25.3.1.2. For purposes of this clause and pursuant to 22 C.F.R. 130.5, “fee or commission” means any 
loan, giŌ, donaƟon or other payment of $1,000 or more made, or offered or agreed to be made 
directly or indirectly, whether in cash or in kind, and whether or not pursuant to a wriƩen 
contract, which is: 

25.3.1.2.1. To or at the direcƟon of any person, irrespecƟve of naƟonality, whether or not 
employed by or Affiliated with Seller; and 

25.3.1.2.2. For the solicitaƟon or promoƟon or otherwise to secure the conclusion of a sale of 
Defense ArƟcles or Defense Services to or for the use of the armed forces of a non-U.S. 
country or internaƟonal organizaƟon. 

25.3.2. Seller agrees to provide prompt noƟficaƟon to Sterling’s Authorized RepresentaƟve should any 
offer, agreement or payment of poliƟcal contribuƟons, fees or commissions (as defined herein and 
pursuant to this Order) be made in contravenƟon of the prohibiƟon in this SecƟon 27.2. 

25.4. Export JurisdicƟon/ClassificaƟon.  
25.4.1.1. Seller shall provide the applicable Export Control ClassificaƟon Number (“ECCN”) or ITAR 

categorizaƟon for all Products furnished by Seller to Sterling, except when Seller is 
manufacturing to Sterling’s design. If Seller is not the original equipment manufacturer, Seller 
shall obtain the ECCN or ITAR classificaƟon informaƟon from its source of supply. Seller will 
include the ECCN or ITAR designaƟon on its packing slips and shipping documentaƟon and also 
provide to Sterling on Sterling’s request. 

25.5. Import Compliance.  

25.5.1.1. Seller shall comply with all U.S. Customs and Border ProtecƟon laws and regulaƟons (e.g., 19 
C.F.R.) and all other applicable U.S.G. regulaƟons pertaining to importaƟons of Products and 
materials into the United States under this Order. Seller shall assume all U.S. import 
responsibiliƟes, to include designaƟon as U.S. Importer of Record, Customs clearance, duty, 
permits, licenses, taxes, and fees for Products entering into the United States under this Order. 
Unless otherwise agreed in wriƟng, Sterling will not assume any import liabiliƟes for Products 
and materials procured through this Order. Seller shall obtain the wriƩen consent of Sterling 
prior to causing Products to be shipped directly (i.e., “drop shipped”) from the premises of any 
non-U.S. supplier to Sterling’s facility. 

26. No fica on of Status Changes 

26.1. By accepƟng this Order, Seller cerƟfies that all Seller qualificaƟon and business informaƟon, 
representaƟons and cerƟficaƟons applicable to this Order remain valid. If Seller’s status under any of the 
applicable representaƟons and cerƟficaƟons has changed, Seller must complete and submit to Sterling’s 
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Authorized RepresentaƟve revised representaƟons and cerƟficaƟons prior to taking any acƟon indicaƟng 
acceptance as stated on the face of this Order. 

26.2. Seller agrees to provide prompt noƟficaƟon to Sterling’s Authorized RepresentaƟve of any event or 
change in circumstances that could affect Seller’s performance under this Order  

26.3. Seller shall noƟfy Sterling of any proposed change in Control within thirty (30) days prior to such event. 
The noƟce shall describe in reasonable detail the proposed transacƟon structure and any proposed 
changes to management, operaƟons, domicile, key locaƟons, the board of directors and/or ownership 
(along with a commitment to cooperate with Sterling and provide addiƟonal informaƟon reasonably 
requested related to such proposed change in Control). Seller shall not effect a change in Control without 
prior, wriƩen consent from Sterling, such consent not to be unreasonably withheld. For purposes of this 
Order, “Control” means the power, directly or indirectly, to (a) vote more than fiŌy percent of the 
securiƟes that have ordinary voƟng power for the elecƟon of Seller’s directors; or (b) direct, or cause the 
direcƟon of, the management and policies of Seller whether by voƟng power, contract, or otherwise. If a 
Person or EnƟty obtains “Control” by acquiring more than fiŌy percent of the securiƟes that have ordinary 
voƟng power for the elecƟon of Seller’s directors, that acquisiƟon may be accomplished by one or 
mulƟple transfers. For purposes of this Order, “Person or EnƟty” means a natural person, corporaƟon, 
limited partnership, general partnership, limited liability company, limited liability partnership, joint stock 
company, joint venture, associaƟon, company, trust, or other organizaƟon, whether or not a legal enƟty, 
and a government or agency or poliƟcal subdivision of that enƟty. 

27. Prohibited Ac vi es and Contacts 

27.1. AcƟvity ProhibiƟons. For Sellers delivering Products or performing Services outside of the U.S., unless 
specifically authorized in wriƟng by Sterling, Seller shall not engage in any of the following acƟviƟes on 
behalf of Sterling under this Order: acƟng as an agent of Sterling; markeƟng or sales promoƟon; lobbying; 
freight forwarding; consulƟng services; performing offset (industrial parƟcipaƟon) consulƟng or brokering 
services; acƟng as a distributor or reseller; or acƟvity as a joint venture party. 

28. Release of Informa on and Adver sing 

28.1. Except as required by law, Seller shall not release to anyone outside Seller’s organizaƟon any informaƟon, 
or confirmaƟon or denial of same, regarding this Order or the subject maƩer hereof without the prior 
wriƩen approval of Sterling. Requests for approval shall be made at least 15 days before the proposed 
date for release and shall idenƟfy the specific informaƟon to be released, the medium to be used, and 
the purpose for the release. AddiƟonally, Seller shall not use the name “Sterling” or any other Sterling 
trade name, or in any other way idenƟfy Sterling in any adverƟsement, display, news release, or other 
disclosure without Sterling’s prior wriƩen consent. The ParƟes agree that in the event a news release is 
approved and made, such news will recognize Sterling and Seller. 

28.2. The Seller agrees to insert the substance of this clause, including this sentence, in any lower Ɵer 
subcontract. Seller shall submit requests for authorizaƟon to Sterling. 

29. Par al Invalidity, Nonwaiver, Remedies 

29.1. If any term or provision of this Order is held to be invalid, illegal or otherwise unenforceable, the validity, 
legality and enforceability of the remaining provisions or the whole of this Order will not in any way be 
affected or impaired thereby, and such term or provision will be deemed modified to the fullest extent 
possible to reflect and preserve the ParƟes’ original intenƟons. 
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29.2. No delay or failure by either Party in enforcing any right under this Order will operate as a waiver of that 
right or any other right. No waiver of any breach of any breach of any provision of this Order will consƟtute 
a waiver of any prior, concurrent, or subsequent breach of the same or any other provisions of this Order. 

29.3. Each of the rights and remedies reserved by Sterling in this Order shall be cumulaƟve and addiƟonal to 
any other or further remedies provided in law or equity or in this Order. 

30. Rela onship of the Par es 

30.1. The relaƟonship status of the ParƟes with respect to one another is that of independent contractors and 
nothing herein contained shall be construed as creaƟng any employer/employee, agency, or other 
relaƟonship of any kind. Seller’s employees, agents and/or representaƟves (hereinaŌer “Employees”) 
performing under this Order shall at all Ɵmes be under Seller’s direcƟon and control and Seller shall so 
inform them. Seller shall pay all wages, salaries, and other amounts due its Employees in connecƟon with 
this Order and shall be responsible for all reports and obligaƟons for its Employees, including, but not 
limited to, social security and income tax withholdings, unemployment compensaƟon, worker’s 
compensaƟon, and equal employment opportunity reporƟng. Under no circumstance shall Seller be 
deemed an agent or representaƟve of Sterling or authorized to commit Sterling in any way. 

31. Facility Security and Safety 

31.1. If this Order requires Seller’s personnel, including its employees and subcontractors (“Seller Engaged 
Personnel”), to enter premises which are owned, operated, or managed by Sterling or Sterling’s customer 
(“Premises”), Seller shall (1) comply with all safety and security rules and requirements as may be 
prescribed by Sterling or Sterling’s customer, as well as the laws of the State and locality where such 
Premises are located; and (2) take such addiƟonal precauƟons as Sterling or Sterling’s customer may 
reasonably require for safety and accident prevenƟon purposes, including safety training. Seller agrees to 
take all reasonable steps and precauƟons to prevent accidents and preserve the life and health of the 
personnel of Seller, Sterling’s customer, and Sterling, associated with Seller’s performance of this Order. 
Seller Engaged Personnel may not enter areas or perform any work where explosives or other serious 
hazards are present without advanced wriƩen approval from Sterling or Sterling’s customer. 

31.2. Seller is responsible for ensuring that Seller Engaged Personnel entering Premises are made aware of 
applicable security requirements, and at all Ɵmes display proper idenƟficaƟon badges approved by 
Sterling. Seller is required to noƟfy Sterling whenever it terminates any Seller Engaged Personnel issued 
a badge by Sterling or if such badge is lost. Seller Engaged Personnel issued a badge must be capable of 
reading and understanding Sterling’s or Sterling’s customer processes and procedures relevant to duƟes 
that Seller Engaged Personnel are to perform on the Premises. 

31.3. Seller acknowledges that prior to allowing Seller Engaged Personnel access to the Premises, (1) Sterling 
may require Seller to perform background checks on Seller Engaged Personnel using a background check 
service company, and (2) Sterling may deny Seller Engaged Personnel access to the Premises based on 
the results of such background checks. 

31.4. Any violaƟon of this secƟon, unless promptly corrected as directed by Sterling, shall be grounds for 
terminaƟon of this Order in accordance with the TerminaƟon for Default clause herein. 

32. Stop Work Order 

32.1. Sterling may, at any Ɵme, by wriƩen noƟficaƟon to Seller, require Seller to stop all, or any part of the 
work called for by this Order for a period of 90 days aŌer the wriƩen noƟficaƟon is delivered to Seller, 
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and for any further period to which the ParƟes may agree. The noƟficaƟon shall be specifically idenƟfied 
as a Stop-Work Order (SWO) issued under this secƟon. Upon receipt of the SWO, Seller shall immediately 
comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the 
work covered by the SWO during the period of work stoppage. Within a period of ninety (90) days aŌer 
a SWO is delivered to Seller, or within any extension of that period to which the ParƟes shall have agreed, 
Sterling shall either (1) cancel the SWO or (2) terminate the work covered by the SWO as provided for in 
the applicable terminaƟon clause contained herein. 

32.2. If a SWO issued under this secƟon is canceled or the period of that SWO or any extension thereof expires, 
Seller shall resume work. Sterling shall make an equitable adjustment in the delivery schedule or Order 
price, or both, and this Order shall be modified in wriƟng accordingly if (1) the SWO results in an increase 
in the Ɵme required for, or in Seller’s cost properly allocable to, the performance of any part of this Order; 
and (2) Seller asserts its rights to the adjustment within twenty (20) days aŌer the end of the period of 
work stoppage. 

32.3. If a SWO is not canceled and the work covered by the SWO is terminated for the convenience of Sterling, 
Sterling shall allow reasonable costs resulƟng from the SWO in arriving at the terminaƟon seƩlement. If 
a SWO is not canceled and the work covered by this Order is terminated for default, Sterling shall allow, 
by equitable adjustment or otherwise, reasonable costs resulƟng from the SWO. 

33. Suspect/Counterfeit Parts 

33.1. This clause is applicable to all Orders. Seller shall establish and maintain a material authenƟcity process 
that ensures the requirements of these clauses or other authenƟcity requirements in this Order are met. 
Seller’s obligaƟon to substanƟate authenƟcity shall survive Acceptance of and payment for Products 
delivered under this Order. 

33.2. Seller shall not furnish suspect counterfeit or counterfeit parts to Sterling under this Order. All material 
delivered under this Order shall be authenƟc and traceable to the original manufacturer. Seller shall 
provide authenƟcity and traceability records to Sterling upon request. Seller shall immediately noƟfy 
Sterling if Seller cannot provide parts, components, and/or assemblies traceable to the original 
component manufacturer or the original equipment manufacturer. Upon receipt of such noƟficaƟon, 
Sterling reserves the right to terminate this Order at no cost to Sterling or require specific material 
validaƟon test and inspecƟon protocol requirements to Seller. 

33.3. Seller shall immediately noƟfy Sterling in wriƟng if Seller becomes aware of, or has reason to suspect 
that, any part, component or end item, purchased from Seller for delivery to Sterling, contains counterfeit 
parts or suspect counterfeit parts. If suspect counterfeit or counterfeit parts are idenƟfied in any of the 
Products delivered hereunder, such items will be impounded by Sterling. Seller shall promptly replace 
such suspect/counterfeit parts with parts acceptable to Sterling. Seller shall be liable for all costs relaƟng 
to the removal and replacement of said parts, including without limitaƟon Sterling’s external and internal 
costs of removing such suspect/counterfeit parts, of reinserƟng replacement parts and of any tesƟng or 
validaƟon necessitated by the reinstallaƟon of Seller’s Products aŌer suspect/counterfeit parts have been 
exchanged. Sterling’s remedies described herein shall not be limited by any other clause agreed upon 
between Sterling and Seller in this Order and are in addiƟon to any remedies Sterling may have at law, 
equity or otherwise under this Order.  

33.4. Seller agrees to insert the substance of this clause, including this sentence, in any lower Ɵer subcontract. 

34. Dives tures, Mergers and Acquisi ons 
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34.1. Sterling may access and use the Products and/or Services under this Order to provide transiƟonal services 
to the Divested EnƟty, including transiƟonal access and use of the Products and/or Services by the 
Divested EnƟty, during the transiƟon period at no addiƟonal charge (i.e., no charge other than fees 
otherwise due to Seller under this Order as if the Divested EnƟty were a part of Sterling) provided that 
Sterling is and remains current on the payment of all fees due to Seller under this Order. If applicable, 
Sterling shall assign soŌware licenses to the Divested EnƟty once the transiƟon period ceases. 

34.2. Sterling shall have the unrestricted right to transfer the soŌware license(s) to its parent and/or any 
subsidiary or Affiliate of Sterling upon wriƩen noƟficaƟon to Seller/licensor of such transfer without 
payment of addiƟonal costs or fees. 

34.3. If Sterling merges with or acquires any Affiliate, division, enƟty, business unit, line of business or sector 
(“Merged EnƟty”) that has a pre-exisƟng agreement with Seller at lower pricing than incorporated in this 
Order, the ParƟes shall amend this Order to incorporate such lower pricing. 

34.4. If Sterling merges with or acquires a Merged EnƟty that has a need for Seller’s Products and/or Services, 
both Sterling and Merged EnƟty will be permiƩed to make purchases using this Order, including its pricing, 
in support of the Merged EnƟty. 

35. Complete Agreement 

35.1. This Order consƟtutes the enƟre agreement of the ParƟes regarding its subject maƩer and supersedes 
all prior or contemporaneous agreements, course of dealing and understandings between the ParƟes. 
This Order may not be amended or modified, except by a wriƩen agreement referencing this Order and 
signed by each Party. Any use of Seller’s pre-printed forms is for convenience only and any terms included 
in any of Seller’s pre-printed forms, or in any order or wriƩen noƟficaƟon from Seller that are in addiƟon 
to, inconsistent with or in conflict with the terms of this Order will be given no force or effect. 

36. Standards of Business Conduct for Suppliers and Other Trading Partners 

36.1. Seller and its employees shall comply with the Sterling Computers Standards of Business Conduct For 
Suppliers And Other Trading Partners (available at hƩps://sterling.com/termscondiƟons/) (the “Sterling 
Computers Supplier Code”) or Seller’s equivalent standards.  

37. Response to Audit 

37.1. Sterling shall not be prohibited from providing copies of this Order, including any other document 
incorporated into this Order, to federal, state, or other regulatory agencies as requested by either 
Sterling’s or government auditors to comply with audiƟng procedures. 

38. Delivery, Title, Sourcing 

38.1. All ParƟes expressly agree that Ɵme is a material element of this Order and no acts of Sterling shall 
consƟtute a waiver of this provision. 

38.2. Title free of liens or encumbrances shall pass to Sterling or Sterling’s customer, as applicable upon 
Acceptance (except as otherwise specified within this Order); however, passing of Ɵtle shall not relieve 
Seller of any other obligaƟons under this Order. 

38.3. All deliveries shall be strictly in accordance with the applicable quanƟƟes and schedules set forth in this 
Order. Unless otherwise provided in this Order, delivery in whole or part shall not be made more than ten 
days prior to required delivery dates. Sterling reserves the right to (i) return over shipments and early 
shipments at Seller’s expense, (ii) have payment therefore withheld by Sterling unƟl the date that 
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Products or Services are actually scheduled for delivery, or (iii) be placed in storage, for which Seller shall 
be liable for the cost, unƟl the delivery date specified herein. 

38.4. Whenever it appears Seller will not meet the delivery schedule, Seller shall immediately noƟfy Sterling 
of the reason and esƟmated length of the delay. If Seller’s delivery shall fail to meet the delivery schedule, 
Sterling, without limiƟng its other rights or remedies, may direct expedited rouƟng, and any excess cost 
incurred thereby shall be debited to Seller’s account. 

38.5. If Seller is unable to meet the required delivery schedules for any reason, other than a change directed 
by Sterling, Sterling shall have the opƟon to (1) terminate this Order, or (2) fill such Order or any porƟon 
thereof, from sources other than Seller and to reduce Seller’s Order quanƟƟes accordingly at no increase 
in unit price, without any penalty to Sterling, or (3) accept late delivery and recover from Seller any costs 
Sterling incurs caused by the late delivery. This condiƟon shall not limit Sterling’s other rights and 
remedies Sterling may otherwise have under this Order or applicable law. 

39. Packaging, Packing, Marking 

39.1. Seller shall be responsible for ensuring the proper packaging, packing, and marking of Product(s) 
delivered hereunder and for package integrity throughout the shipping cycle. Damage resulƟng from 
improper Product packaging will be charged to Seller. No extra charge for packaging or insurance shall be 
allowed unless specifically noted herein. Products received without proper packaging, packing, marking 
and/or bar coding as set forth herein may be rejected by Sterling and returned to Seller at Seller’s 
expense. 

39.2. No inspecƟon (including source inspecƟon), test, approval (including design approval), or Acceptance of 
Products or Services, or failure to inspect and Accept or reject Products or Services, shall relieve Seller 
from responsibility for any defects or other failure to meet the requirements of this Order, or for latent 
defects, fraud, such gross mistakes that amount to fraud, or Seller’s warranty obligaƟons, nor impose 
liability on Sterling. 

40. Inspec on 

40.1. Sterling and its customer may inspect and test material, work in progress, Products and/or Services at all 
Ɵmes and places during manufacture and otherwise.  

40.2. Unless otherwise stated in Sterling’s specificaƟons, the latest revision of applicable standards, 
specificaƟons, or similar documents as of the date of this Order shall apply. If the Products are specifically 
manufactured for Sterling in accordance with drawings, designs, or specificaƟons furnished by Sterling: 

40.2.1. Seller shall provide and maintain an inspecƟon and quality control system acceptable to Sterling 
and provide access to Seller’s faciliƟes and applicable documented informaƟon including all lower-
Ɵer subcontractors’ faciliƟes used in performance of this Order at all reasonable Ɵmes, and without 
addiƟonal charge, for inspecƟon by Sterling’s agents, employees, Sterling’s customer and any 
applicable regulatory authority, and shall provide all tools, faciliƟes, and assistance reasonably 
necessary for inspecƟon relaƟng to the performance of this Order; 

40.2.2. Seller shall maintain adequate and authenƟcated inspecƟon and test documents which relate to 
work performed under this Order for a period of three (3) years aŌer compleƟon of this Order or as 
otherwise specified in this Order, and shall make such records available to Sterling upon request; 
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40.2.3. Seller shall supply Sterling with inspecƟon and test reports, affidavits, cerƟficaƟons, technical 
documents generated or related to this Order, or any other documents as may reasonably be 
requested by Sterling; 

40.2.4. Seller shall noƟfy Sterling’s Authorized RepresentaƟve in wriƟng of any changes in Product and/or 
process definiƟon and obtain Sterling’s wriƩen approval prior to proceeding; and 

40.2.5. Seller agrees to insert the substance of this secƟon, including this clause, in any lower-Ɵer 
subcontract. 

40.3. Final inspecƟon and Acceptance by Sterling shall be at point of receipt by Sterling, unless otherwise 
specified in this Order. 

41. Product Obsolescence 

41.1. Should Seller decide to disconƟnue manufacture of any Product delivered to Sterling under this Order, 
Seller: (a) shall provide wriƩen noƟce to Sterling of the intended supply disconƟnuance; and (b) shall 
provide Sterling a minimum of 12 months from the wriƩen noƟficaƟon date to allow Buyer to place final 
“lifeƟme buy” purchase orders for Product at a unit price to be negoƟated, but in no event higher than 
the unit price provided in this Order. In the event one or more “lifeƟme buy” purchase orders are made 
during such 12 month period, Seller shall deliver the purchased Product to Buyer no later than six months 
aŌer the end of the “lifeƟme buy” period. Sellers’ obligaƟons under this clause shall extend for two years 
beyond the effecƟve date of this Order, irrespecƟve of whether the Order is completed or terminated 
within the two year period. 

42. Privacy – Processing of Personal Data (Applicable Only to the Processing of Personal Data) 

42.1. Seller shall comply with applicable data protecƟon, informaƟon security, and privacy laws, including the 
California Consumer Privacy Act (CCPA) and the European Union (EU) General Data ProtecƟon RegulaƟon 
(GDPR). In the event Seller Processes Personal Data (as defined in the Sterling Data Processing 
Agreement), Seller shall comply with the terms of the Sterling Data Processing Agreement, set out at 
hƩps://sterling.com/termscondiƟons/ and incorporated into these terms and condiƟons. 

43. Informa on Security 

43.1. As applicable, Seller shall comply with the Sterling InformaƟon Security Requirements, set out at 
hƩps://sterling.com/termscondiƟons/ and incorporated into these terms and condiƟons. 

 


